UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION, 19 Civ. 6603 (AT)

AR CAPITAL, LLC, NICHOLAS S. SCHORSCH

and BRIAN S. BLOCK,

Pladft ECF Case

-- against --

Defamds.

1.

DISTRIBUTION PLAN

Introduction

The Securities and Exchange Commission sulimggproposed plan of distribution for the
distribution of funds paid in the above captionetica to compensate shareholders harmed
by Defendants violations of the federal securia@g by making material misstatements and
omissions and engaging in other improper conducbimection with two mergers in 2013
and 2014 involving American Realty Capital Progstilnc. (“ARCP”) (now known as
VEREIT, Inc.) and improperly obtained millions aflthrs from their violations.

On July 16, 2019, the SEC filed a ComplaintimgfaAR Capital, LLC, (“AR Capital”),
Nicholas S. Schorsch (“Schorsch”), and Brian ScBIfBlock” and collectively, with AR
Capital and Schorsch, the “Defendants”) (the “SE@m@laint”). As alleged in the
Complaint, AR Capital sponsored and externally gadaREITs, including ARCP and two
publicly held, non-traded REITs: American Realtyp@a Trust Ill, Inc. (“T3") and
American Realty Capital Trust IV, Inc. (“T4”). ARCBompleted a merger with T3 in
February 2013 (the “T3 Merger”), and with T4 in dary 2014 (the “T4 Merger”).

The Complaint further alleged that contraryst@areholder disclosures, Defendant AR
Capital, acting through Block and Schorsch, inflageveral aspects of an incentive fees “that
enriched the Defendants at the expense of the R&tldsheir shareholders,” which resulted
in Defendants’ collecting a total of 2,922,445 AR@#erating partnership units (“OP units”)
to which they were not entitled and that Defendamésle additional related misstatements
in subsequent ARCP public filings with the Comnussiincluding in quarterly and annual
reports on Forms 10-K and 10-Q.



4. The SEC Complaint also alleged that Defendanisleading presentation of agreements—
purportedly for purchasing furniture, fixtures, aglipment necessary for the respective T3
or T4-related post-merger operations and reimbgraiR Capital for certain “unreimbursed
expenses’— in public filings with the SEC, resuliedhe Defendants wrongfully obtaining
at least $7.27 million in unsupported compensatibhe SEC complaint alleged the
Defendants’ actions relating to these agreemenstsraksulted in recording false entries on
VEREIT’s books and records.

5. Without admitting or denying the allegations tilke SEC Complaint, the Defendants
consented to the entry of final judgments againsint. AR Capital was ordered liable for
disgorgement, “representing profits gained as altre$ conduct alleged in the Complaint,”
of 2,922,445 OP units and $11,275,065 plus prejudnmterest thereon of $1,038,791. The
Schorsch and Block final judgments ordered eaditdian a joint-and-several basis with AR
Capital for certain amounts of the disgorgement fiinal judgments also ordered payment
of civil penalties of $14,000,000 against AR Cdpitv,000,000 against Schorsch, and
$750,000 against Block. (DE 8, 9, 11.) The Finalghuents required the Defendants to
satisfy the disgorgement obligation with respedhis OP units by the surrender and return
of such OP units to ARCP for cancellation and by gayment of cash disgorgement,
prejudgment interest, and civil penalties to th&€SHn July 2019, Defendants paid the cash
disgorgement, prejudgment interest, and penaltiegbd Commission and surrendered the
OP units as required by the judgments.

6. The cash disgorgement, prejudgment interest, @analties paid to the Commission is
currently invested at the Bureau of the Fiscal Ber("BFS”) at the United States
Department of the Treasury. Any investment feetheBFS will be paid by the Fair Fund.

7. By Order dated October 22, 2019, the Courttetka Fair Fund pursuant to Section 308(a)
of Sarbanes-Oxley, as amended, and appointed Niilipian Arase LLP (“MKA”) as Tax
Administrator to execute all income tax reportimguirements, including the preparation
and filing of tax returns for all funds under theutt’s jurisdiction in this case. By Order
dated April 16, 2020, the Court appointed Kurtzn@arson Consultants, LLC (“*KCC” or
“Distribution Agent”) to serve as the Distributigxgent to oversee the administration and
distribution of the Fair Fund, in coordination withe Commission staff, and in accordance
with the terms of a distribution plan to be apprbby the Court.

8. This Distribution Plan was developed jointlythge Distribution Agent and the Commission
staff in accordance with practices and procedutetsomary in Commission Fair Fund
distributions. This Distribution Plan governs trdmanistration and distribution of the Fair
Fund, and sets forth the method and proceduretistsibuting the assets of the Fair Fund to
certain ARCP investors harmed by the misconduct.

9. Separately, on January 22, 2020, a settlemastapproved in the actidn re American
Realty Capital Properties, Inc. Litigation, Civil Action No. 1:15-mc-00040-AKH in the
United States District Court, Southern DistrictN#w York (the “Class Action”). By Order
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dated October 4, 2019, Gilardi & Co. LE@as appointed Claims Administrator in the Class
Action. In an effort reduce the burden to Class&cClaimants, while also streamlining the
administration, reducing costs and maximizing theoant of the Fair Fund available for
distribution the Distribution Agent will leveragée data from claims filed in the Class
Action. Further details are provided below.

II. Definitions

10. As used in this Distribution Plan, the folloidefinitions shall apply:

a. “Check-cashing Period means the ninety (90) days following the mailing
Distribution Payment checks to Eligible Claimants accordance with this
Distribution Plan.

b. “Claim Form” means the form designed by the Distribution Aglentthe filing of
claims in accordance with the terms of this Disttibn Plan. The Claim Form will
require, at a minimum, sufficient documentationaeting any Potential Claimant’s
acquisitions and dispositions of the Eligible Séguturing the Relevant Period.

c. “Claimant” means a Class Action Claimaat a Potential Claimant who files a
Claim Form in this action by the Claims Filing Déad.

d. “Claims Filing Deadliné meansthe date established in accordance with this
Distribution Plan by which a Potential Claimant’aith Form must be filed to avoid
the denial of any right of the Potentially Eligib&aimant to participate in any
distribution from the Net Available Fair Fund. T@é&ims Filing Deadline shall be
one hundred and twenty (120) days after the Iniiailing.

e. “Class Actiori or “Class Action Settlement means the settlement reached in
connection with thén re American Realty Capital Properties, Inc., Litigation, Civil
Action No. 1:15-mc-00040-AKH before the United $®tDistrict Court for the
Southern District of New York.

f. “Class Action Claimants means investors that filed claims in the Class dxcti
administration.

g. “Days’ means calendar days, unless otherwise speci@egirh

h. “De Minimis Amount” means the minimum preliminary calculation amownt
$10.00. No Eligible Claimant shall receive a dlgttion payment unless the
preliminary calculation is equal to or greater ti$4:0.00.

I. “Determination Notice’ means the Notice sent to Claimants indicatingsia¢us of
the claim, whether eligible or rejected in wholaropart, and providing information
as described further below in the section titlethi@s Determination Processes.”

j.  “Distribution Agent” refers to KCC (collectively with all employeesgents,
consultants, or independent contractors of such)fiwvhich has been appointed by
the Court to administer and distribute the Faird~imaccordance with the terms of
this Distribution Plan and the Court’s orders.

k. “Distribution Payment” means the payment to an Eligible Claimant in adance
with the Plan. The Distribution Payment for an Hlig Claimant will be calculated
in apro rata fashion in accordance with the Plan of Allocation.

1 KCC LLC acquired class action claims administra@dardi & Co. LLC in August 2015.
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“Distribution Plan” or the “Plan” means this Distribution Plan in the form
approved by the Court.

. “Eligible Claimant” means a Claimant who purchased or otherwise e diRCP
common stock on or after February 28, 2013, inclgdn the T3 Merger, and held
that stock at the close of trading October 28, 2@kdept for Excluded Parties.

. “Eligible Security” means common stock of American Realty CapitalpBrbes,
Inc., traded under the ticker “ARCP” on NASDAQ'’saBhl Select Market purchased
or otherwise acquired during the Relevant Period.

. “Eligible Share€’ means one (1) share of an Eligible Security litdugh the close
of trading on October 28, 2014. In the pluralgklie Shares means two (2) or a
higher number of Eligible Securities held throulgé tlose of trading on October 28,
2014.

. “Excluded Parties shall mean the Defendants to this action, theeDeénts to the
Class Action, American Realty Capital Properties;.| American Realty Capital
Trust Ill, Inc. and American Realty Capital Trust,lInc., and any parents,
subsidiaries, directors, members, partners, andogmgs, and any assigns, heirs,
spouses, parents, dependents or controlled ee8)ypf the foregoing; and the
Distribution Agent, its employees, and those pessssisting the Distribution Agent
in its role as Distribution Agent.

. “Fair Fund” refers to the $34,063,856 fund created by therCpursuant to the
provisions of Sarbanes-Oxley, as amended, and @otrsol the final judgments, plus
any accumulated interest or earnings thereon oraaujtions thereto as may be
provided by future Court order or agreement integlaases or otherwise.

“Fair Fund Notice” means a written notice from the Distribution Agém Potential
Claimants informing them of the Fair Fund and ikigikility requirements, and
explaining how to submit a claim. The notice wil both mailed and posted to the
website according to the schedule detailed herein.

. “Initial Mailing ” means, per the terms of the Plan and as furthscribed below,
the mailing of the Postcard Notice to Class Actitiaimants and the Notice Packet
to Potential Claimants, collectively. The Initialaing is to take place within sixty
(60) days following the entry by this Court of and@r approving this Distribution
Plan.

“Net Available Fair Fund” means the Fair Fund, less any amounts expendedxo
obligations, fees and expenses of the Distributigant and Tax Administrator, and
the fees of the Bureau of Fiscal Services in aamrd with this Distribution Plan.

. “Notice of Publication” means the publication of the Fair Fund Notice, aoace
closely resembling the Fair Fund Notice, in priPR Newswire or internet media in
a manner deemed appropriate by the DistributiornAgad not unacceptable to the
Commission staff. Such notice (the text of whidials be approved by the
Commission staff) shall include, at a minimum,aetent that the Fair Fund relates
to shares of ARCP common stock purchased or oteeracquired during the
Relevant Period and held at the close of tradingla@r 28, 2014, and the means of
obtaining a Notice Packet.

. “Notice Packet means the materials relevant to submitting ancléhat may be
provided to Potential Claimants known to the Digition Agent or to those who
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obtain such materials through a website or otheragiate delivery mechanisms.
These materials will include a copy of the Fair &uviotice and a Claim Form
(together with instructions for completion of th&ith Form).

w. “Persorf means natural individuals as well as legal ezgithcluding, but not limited
to, corporations, partnerships, limited liabilityrapanies, and governmental entities.

X. “Plan of Allocation” means the methodology by which a Claimant’s BligiShare
Amount is calculated. The Plan of Allocation i$ fegth in Appendix 1 and attached
hereto.

y. “Postcard Noticé meansthe written notice sent t&Class Action Claimants
informing them of the Fair Fund and the fact tHa tata already submitted in
connection with the Class Action will be used taedmine the Class Action
Claimant’s eligibility for the Fair Fund.

z. “Potential Claimant” means an individual or entity, or their lawfulcagssors, who
purchased or acquired ARCP common stock durindrelevant Period, but is not a
Class Action Claimant.

aa.“Relevant Period means February 28, 2013, through and includingoer 28,
2014.

bb.“Request for Reconsideration Deadlinke shall mean the date established in
accordance with this Plan by which a Claimant'suesy to reconsider a
Determination Notice must be filed to challenge Eretermination Notice. Subject
to certain extensions provided for in this Plar, deadline to file such requests shall
be twenty (20) days from the date of Determinabimtice.

cc. “Tax Administrator” means Miller Kaplan and Arase LLP, formerly knows a
Damasco & Associates LLP, the firm appointed by @oeirt on October 22, 2019,
as the Tax Administrator in this action.

dd.“Third-Party Filer ” means a third-party, including without limitationnaminee,
custodian, or an intermediary holding in street eamho is authorized to, and
submits, a claim(s) on behalf of one or more padipteligible Claimants. Third-
Party Filer does not include assignees or purchasfeclaims, which are excluded
from receiving distribution payments.

[1l. Administration of the Fair Fund

A. ldentification of and Notice to Potential Claimants and Class Action Claimants

11. Upon approval by the Commission staff, KCC widmpile information for all Class Action
Claimants, including the name, address, and AR@Roan stock transactions and holding
information filed in the Class Action.

12. The Distribution Agent will design and submRastcard Notice to the Commission staff for
review and approval.

13. The Distribution Agent will design and submiiatice Packet, including a Fair Fund Notice
and a Claim Form, to the Commission staff for revand approval.
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14. The Distribution Agent will create a mailingtalaase consisting of the records of all Class
Action Claimants, of all known opt-outs from thea€$ Action, and of Persons that
acquired shares via the T3 merger provided by Casion staff.

15. Before commencing any mailing, the Distributidgent will run a National Change of
Address search to obtain updated addresses f@ladks Action Claimants and Potential
Claimants recorded in the database.

16. The Distribution Agent will mail Notice PacketsPersons that acquired shares via the T3
merger and to other known Potential Claimantsuiticlg known Persons that opted out of
the Class Action, and will mail Postcard Notice€tass Action Claimants.

17. The Distribution Agent will commence mailingetNotice Packet to all Potential Claimants
known to the Distribution Agent and will mail a RPcard Notice to all Class Action
Claimantg within sixty days (60) days following the entry liljis Court of an Order
approving this Distribution Plan (the “Initial Maily”). Each Notice Packet will notify the
Potential Claimant of the Fair Fund, contain a foriescription of the eligibility
requirements, generally describe the Fair Fundigrcland distribution processes, explain
how to obtain a copy of the approved DistributidanPand Claim Form by request or from
the Fair Fund website, and provide instructionsstdsmitting a claim. The Postcard Notice
will notify Class Action Claimants that they do maged to file new claims for the Fair Fund,
but will have their Class Action claims carried paad re-evaluated based on the Fair Fund
Plan of Allocation.

18. Notice Packets will be available on the Faimdruvebsite to view and download.
Additionally, the Distribution Agent shall continde supply the Notice Packet to Persons
who contact the Distribution Agent requesting ayceja mail, phone or e-mail.

19. Within ten (10) days of the Initial Mailing,gtDistribution Agent will carry out the Notice
of Publication, which will notify the public of thiair Fund, contain a brief description of
the eligibility requirements, generally describee tRair Fund’s claim and distribution
processes, explain how to obtain a copy of theagal Distribution Plan and Notice Packet
by request or from the Fair Fund website, and pl®mstructions for submitting a claim.

20. The Distribution Agent will establish and maiinta website devoted solely to the Fair Fund.
The Fair Fund website, locatedratvw.ARCapitalFairFund.conwill make available a copy
of the Notice Packet, the approved DistributiomP&nd other court documents. Further, the
website will provide information regarding the oha process and eligibility requirements
for participation in the Fair Fund, and such otinéormation covering process or substance
that the Distribution Agent believes will be bewré&ll to Class Action Claimants and
Potential Claimants. The Commission staff retaims tight to review and approve any
material posted on the Fair Fund website.

2 For Class Action Claims that were filed electratiicby a nominee, broker or Third-Party Filer, the
Postcard Notice will be transmitted via email te titominee, broker or Third-Party Filer.
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21.

22.

23.

24.

25.

The Distribution Agent will provide a copy et Distribution Plan and Fair Fund Notice to
the staff of the Commission who will post the Distition Plan and Fair Fund Notice on the
Information for Harmed Investors pagevoi/w.sec.gowand establish a link to the Fair Fund
website.

The Distribution Agent will establish and maint a toll-free telephone number for
Claimants to call to speak to a live representaiivibe Distribution Agent during its regular
business hours, 8:00 a.m. to 8:00 p.m., Eastemd&td Time, or, outside of such hours, to
hear prerecorded information about the Fair Furiae Distribution Agent will advise the
Commission staff of the toll-free telephone numbEne Distribution Agent will also
establish and maintain a traditional mailing adsli@sd an email address to enable Claimants
to correspond with the Distribution Agent.

The Distribution Agent will attempt to locatayaPotential Claimant whose mailing is
returned by the United States Postal Service (“Up&S“undeliverable.” The Distribution
Agent will utilize all means reasonably availalitepbtain updated addresses in response to
undeliverable notices, and forward any returned| fwai which an updated address is
provided or obtained. Additional efforts to idegtiiew addresses for returned undelivered
mail will be conducted as necessary and econoryiosdisonable after consultation with the
Commission staff.

B. Claims Process

The Claims Filing Deadline will be clearly ideied in all materials as the first business date
following the calendar date 120 days from the #hilailing. To avoid being barred from
asserting a claim, each Potential Claimant mustnguio the Distribution Agent a properly
completed Claim Form reflecting such Potential @kmt’s claim, together with all required
supporting documentation postmarked on or befoeeGlaims Filing Deadline. A Claim
Form that is postmarked after the Claims Filing dee will be marked as “late” and only
accepted, if after consulting with the Commissitaffsthe processing of these claims will
not delay the distribution process. Any extensidrihe Claims Filing Deadline will be
published on the Fair Fund website. A Claim Fornpide deemed to be submitted when
postmarked, if received with a postmark indicatedtlte envelope and if mailed by first-
class mail and addressed in accordance with theuat®ns thereon. In all other cases, the
Claim Form shall be deemed to have been submitiatiedate when actually received by
the Distribution Agent.

The Distribution Agent will, within 60 days wceipt, acknowledge via postcard the receipt
of Claim Forms filed by Potential Claimants by mailclaim is not deemed to be officially
filed unless the Potential Claimant receives suclpoatcard (the “Acknowledgment
Postcard”). In addition to acknowledging receipg postcard will contain the claim number
for future reference. If an Acknowledgement Posteanot received, the Potential Claimant
can contact the Distribution Agent via the tollérelephone number or email address stated
in the Notice Packet.
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26. Claim Forms must be properly filled out per thstructions provided by the Distribution

Agent and must be accompanied by such documentatgree as the Distribution Agent
deems necessary or appropriate to substantiatéaihe Without limitation, this information

may include third party documentary evidence olgitjons of the Eligible Security during
the Relevant Period, as well as holdings of thgiBl Security at pertinent dates.

27. When submitting claims to the Fair Fund on Hfedfats clients, all Third-Party Filers must

use the electronic filing template provided by istribution Agent in this matter. Files
that do not comply with the template and formatyated by the Distribution Agent may be
rejected. Third-Party Filers must also submit atergsroof of claim and release, as well as
proof of authority to file on behalf of claimant@)the time the electronic file of transactions
Is submitted. Failure to do so may result in regcof the claim(s).

28. Each Third-Party Filer must establish the wblicand amount of each claim in its

29.

30.

submission. Like all other claimants to the Fainé&uThird-Party Filers must submit such
supporting documentary evidence of purchases, sispas, and holdings of the Eligible
Security as the Distribution Agent deems necessargppropriate to substantiate each
individual claim. Without limitation, this includethe complete name of the claimant
(beneficial account owner) and its TIN (for indiuals) or EIN (for companies), sufficient
contact information to confirm the identity of theneficial owner, and documentation from
the original bank, broker or other institution afrphases and dispositions of the Eligible
Security (account statements, confirmations anarottocumentation of purchases and
dispositions) during the Relevant Period on theadé dates, as well as holdings of the
Eligible Security on pertinent dates. Documentaty@merated by the Third-Party Filer as
well as affidavits in lieu of supporting documenrdatwill not be accepted, unless for good
cause the Distribution Agent determines it accdptakhe Distribution Agent will have the
right to request, and the Third- Party Filer wilhve the burden of providing to the
Distribution Agent, any additional information anddocumentation deemed necessary by
the Distribution Agent to substantiate the claim@ntained in the submission.
Documentation from a Third-Party Filer that is aoteptable to the Distribution Agent will
result in rejection of the affected claim(s). Thetatmination of the Distribution Agent to
reject a claim for insufficient documentation isidi and within the discretion of the
Distribution Agent and may not be appealed.

Distribution payments must be made by che@temtronic payment payable to the beneficial
account owner. The Third-Party Filer shall not be payee of any distribution payment
check or electronic payment. Any other paymentregeanent must be discussed with the
Distribution Agent and must be authorized by thai@bnt (beneficial account owner).
Compensation to the Third-Party Filer for its seea may not be paid or deducted from the
Distribution Payment.

Custodians, trustees, or professionals invgstirbehalf of more than one Potential Claimant
in a pooled investment fund or entity will be reggi to complete a certification, which will
require them, at a minimum, to attest that anyrithstion to the custodian, trustee, or
investment professional representing multiple pioadéip eligible beneficial owners, will be

SEC v. AR Capital LLC, et. al,
Distribution Plan
Page 8



allocated for the benefit of current or former mablinvestors and not for the benefit of
management. The certification form will be avai&bin the Fair Fund website and upon
request from the Distribution Agent. All such culitms, trustees, or professionals investing
on behalf of more than one Potential Claimant poaled investment fund or entity must
have an auditable mechanism available to the Digion Agent and the SEC staff to
confirm that each Claimant, if determined an Eligi&laimant, received the Distribution
Payment directed to them.

31. The Distribution Agent will review all claim Bmissions and determine the eligibility of
each Potential Claimant to participate in the Faind by reviewing the claim data and
supporting documentation (or the lack thereof)jfyegrg the claim, and determining each
Potential Claimant’s Eligible Share amount pursuamie Plan of Allocation. Each Potential
Claimant will have the burden of proof to establisé validity and amount of his, her or its
claim, and that they qualify as an Eligible Claimarhe Distribution Agent will have the
right to request, and the Potential Claimant waivé the burden of providing to the
Distribution Agent, any additional information andlocumentation deemed relevant by the
Distribution Agent.

C. Claim Determination Processes

32. The Distribution Agent will provide a Determiiman Notice to each Potential Claimant who
filed a claim, and to each Class Action Claimaettisg forth the Distribution Agent’'s
conclusions concerning such claim.

33. For those claims that are rejected in whole @art, the Determination Notice will provide
the reason(s) for the rejection (e.g., failurermvpe required information or documentation,
no Eligible Shares, etc.). The Determination Notw#l also notify the Class Action
Claimant or Potential Claimant of the opportunibycure the rejection, if applicable, and
provide instructions regarding what is requireddcso. Any Claimant with a rejected claim
will have twenty (20) days from the date of the é&#atination Notice to cure any rejections
identified in the Determination Notice. Any Claimaseeking reconsideration of a rejected
claim must advise the Distribution Agent in writimgthin twenty (20) days of the date of
the notice. All requests for reconsideration moshide a written request detailing the reason
for the reconsideration on one page and the negedsaumentation to substantiate the basis
upon which the Claimant is requesting reconsidemnaif their claim.

34. For those claims that are in good standingPistermination Notice will provide the
number of Eligible Shares to the Claimant.

35. The Distribution Agent may consider requests review of any claim determination
presented by Claimants. Claimants who requestwewiast provide a reason for the request
and documents supporting their claim. The DistrdoutAgent will investigate the request
for review, and within thirty (30) days of recegdtthe written request, the Distribution Agent
will notify the Claimant of the final resolution dihe review. The Distribution Agent will
notify the Commission staff of any request for esvithat does not result in the resolution
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of the claim. The Distribution Agent will have tlathority to waive technical claim
deficiencies and approve claims on a case-by-cases,bor in groups of claims. All
determinations made by the Distribution Agent inadance with the Distribution Plan in
any dispute, request for review, or request to eudeficient claim will be final and not
subject to dispute.

36. The Claimant has the burden of notifying thetiihution Agent of a change in his or her

current address and other contact information, @ndnsuring that such information is
properly reflected in the Distribution Agent’s reds.

37. A recipient of an Eligible Security as a giftheritance, devise or by operation of law will

be eligible to file a Claim Form and participatetive distribution of the Fair Fund to the
extent the original purchaser would have beentdginder the terms of this Distribution
Plan. Only one claim may be submitted with regarthe same transactions in the Eligible
Security, and in cases where multiple claims desl foy the donor and donee, the donee
claim will be honored, assuming it is supportedbyper documentation.

38. Claims on behalf of a retirement plan covergdSection 3(3) of ERISA, 29 U.S.C. §

V.

1002(3), which do not include individual retiremexticounts, and such plan’s participants,
are properly made by the administrator, custodiafidoiciary of the plan and not by the
plan’s participants. The Distribution Agent wilsue any payments on such claims directly
to the administrator, custodian or fiduciary of teBrement plan. The custodian or fiduciary
of the retirement plan will distribute any paymergseived in a manner consistent with its
fiduciary duties and the governing account or gesvisions. With respect to any retirement
plan that has been closed prior to the Distributhgent’s identification of Claimants, the
Distribution Agent will endeavor to distribute fusdirectly to the beneficial accountholders
of such retirement plans if the information reqdifer such a distribution is known to or
provided to the Distribution Agent.

Independent Third-Party Review

39. After the Distribution Agent has completed thecess of analyzing the claims and

V.

determining Eligible Share numbers in accordandh thie Plan of Allocation, and prior to
the distribution of any funds, the Distribution Adevill engage an independent, third-party
firm, not unacceptable to Commission staff, to perf a set of agreed upon procedures,
review a statistically significant sample of claigsd ensure accurate and comprehensive
application of the Distribution Plan. The Distritmrt Agent will communicate the results of
the review to Commission staff together with anytten analysis or reports related to the
review, and, upon request, will make the firm aaalié to the Commission staff to respond
to questions concerning the review.

Establishment of the Escrow Account

40. Prior to disbursement of the Fair Fund, thetribigtion Agent will establish accounts

described as follows at a U.S. commercial bank i(i8g not unacceptable to Commission
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41.

42.

43.

44,

45.

staff. The Distribution Agent will establish ances~y account (the “Escrow Account”)
pursuant to an escrow agreement (the “Escrow Ageeénto be provided by Commission
staff. The Escrow Account will be establisheddoeaive the monies from the Commission
and the Fair Fund will be held in the Escrow Acdountil the time of distribution. The
Distribution Agent will also establish a separatpasit account (e.g., controlled distribution
account, managed distribution account, linked cimgckand investment account) (the
“Distribution Account”) for the purpose of fundinthe Distribution Payments to be
distributed to Eligible Claimants. The accountalsbe in the name of and bearing the
Employer Identification Number of the Fair Fundasstodian for the distributees of the
Distribution Plan. The name of each account wélib the following form: “SEC v. AR
Capital Distribution Fund, as custodian for the dférof investors allocated a distribution
pursuant to the AR Capital Distribution Plan.”

During the term of the Escrow Agreement, ifasted, the Escrow Account shall be invested
and reinvested in short-term United States (“U.Frgasury securities backed by the full
faith and credit of the U.S. Government or an agehereof, of a type and term necessary
to meet the cash liquidity requirements for payreeéntEligible Claimants or tax obligations
that may accrue. This may include investment mvestment in a bank account insured by
the Federal Deposit Insurance Corporation (“FDIGJ)to the guaranteed FDIC limit, or
investments in AAA-rated Money Market Mutual Fundgjistered under the Investment
Company Act of 1940 that directly invest 100% dditrassets in short-term U.S. Treasury
securities and obligations, all backed by the failh and credit of the U.S. Government;
provided, however, that the AAA-rated Money Markéitual Funds’ investments in short
term U.S. Treasury securities will not be made uto repurchase agreements or other
derivative products.

In consultation with the staff of the Commissithe Distribution Agent will work with the
Bank on an ongoing basis to determine an allocaifdonds between the Escrow Account
and Distribution Account that will preserve earrsng possible, while providing maximum
protection for the Fair Fund.

All interest earned will accrue for the benefithe Fair Fund.

Upon receipt of the monies from the SEC ineHBscrow Account, the Distribution Agent
will provide a signed receipt to the Commissiorffstdathin ten (10) business days. The
Commission staff will file the receipt with the Gtwu

Upon transfer from the SEC, the assets of #ieFund will be held in the Escrow Account,
separate from Bank assets, until the presentafichexks. All Fair Fund checks presented
for payment or electronic transfers will be subgectpositive pay” controls before they are
honored by the Bank. The “positive pay” system es protection against fraud arising
from counterfeit or altered checks. The “positia/psystem will require, at a minimum,

confirmation by the Bank that all checks preseritedoayment match the identifiers and
amounts on the payee list prior to honoring suokckb. In each instance, funds will be
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transferred from the Escrow Account to the Disttidbu Account on the Bank'’s confirmation
that a presented check matches the relevant “pegay” criteria.

46. The Distribution Agent will provide copies &ietbank and/or investment statements on any
accounts established by the Distribution AgentTax Administrator on a monthly basis
and will assist the Tax Administrator in obtainiagy other statements, as necessary.

VI. Distribution

47. The Net Available Fair Fund will be distributexEligible Claimants with Eligible Shares
as provided under the terms of this DistributioarPlAn Eligible Claimant’s Eligible Share
number, as determined in accordance with the Fialacation contained in Appendix 1
to this Plan, will be used to determine their Disition Payment.

48. The Distribution Agent will disburse the Neta\able Fair Fund to all Eligible Claimants,
in one or more tranches, once all Claim Forms lheen processed and all Claimants whose
claims have been rejected or disallowed, in whole part, have been notified and provided
the opportunity to cure pursuant to the procedset¢gorth herein.

49. The Distribution Agent will prepare a list of &ligible Claimants, the Eligible Share
number, and the Distribution Payment of each ElgiBlaimant (“Payment File”). The
Distribution Agent will work with the Tax Adminisator to prepare the relevant materials to
effect a distribution, including determining aniexstted distributable amount from the Fair
Fund and establishing a prudent reserve to paydedtate and local taxes and the fees and
expenses of administration of the Tax Administradad Distribution Agent payable in
connection with the Fair Fund.

50. After receipt and acceptance of the Paymemt, Bile Commission staff will petition the
Court for authority to disburse the requested badant the Net Available Fair Fund from the
Commission to the Distribution Agent for distribarito Eligible Claimants pursuant to the
Distribution Plan. In conjunction with any motioeeking approval of a distribution, the
Payment File will, upon request, be made availabkhe Court under seal.

51. Following the Court’s approval of the Commisssopetition for the authority to distribute
the Net Available Fair Fund to Eligible ClaimantgiwEligible Shares as provided for in
this Distribution Plan, the Distribution Agent wdbmmence the distribution as promptly as
possible.

52. The Distribution Agent will distribute the N&vailable Fair Fund to the Eligible Claimants
based upon pro rata distribution formula. As set forth in the Plan dfdeation in Appendix
1, this formula is the fraction of the Eligible $éanumber of each Eligible Claimant divided
by the aggregate Eligible Shares of all Eligiblai@lants. No Distribution Payment will be
made to an otherwise Eligible Claimant unless theunt to be paid equals or exceeds the
de minimis amount of $10. After applying th@o rata distribution formula and eliminating
the Eligible Claimants with a preliminary Distrilbot Payment of less than $10, KCC will
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recalculate the distribution of the Net Availablai=Fund for the remaining Eligible

Claimants pursuant to theo rata distribution formula described above to deterneaeh
final Distribution Payment.

53. The Distribution Agent in its exclusive disooet may, but will have no obligation to,

aggregate accounts held by a person in the samakciggacity in determining Eligible Share
amounts and Distribution Payment amounts.

54. Checks will be issued by the Distribution Agénin the Distribution Account set up at the
Bank. Checks will be issued in U.S. dollars andrleestale date of ninety (90) days from
the date of issuance. Accordingly, checks thainatenegotiated within this Check-cashing
Period will be voided, and the issuing financiatitution will be instructed to stop payment
on those checks, except as provided below. WherEligible Claimant’s check is not
negotiated within the Check-cashing Period anddeas voided by the Distribution Agent,

that Eligible Claimant’s claim will be extinguishedll such funds will remain in the Fair
Fund.

55. Payments to Eligible Claimants will be accomedrby a communication that includes, as
appropriate:

a. A statement characterizing the distribution;

b. A statement that checks will be void and carbeteissued after ninety (90) days
from the date the original check was issued;

c. A statement that reissued checks will expirehorty (30) days from the date of the
reissued check;

d. A statement that the tax treatment of the ihistion is the responsibility of each
Eligible Claimant and that the Eligible Claimanbshd consult his or her tax advisor
for advice regarding the tax treatment of the distron; and

e. Contact information for the Distribution Agembr questions regarding the
Distribution Payment.

56. Distribution checks and/or accompanying commations will clearly indicate that the
money is being distributed from a Fair Fund esthigld to compensate investors for harm
suffered as a result of their investment in ARCRy Auch communication, letter or other
mailing to Eligible Claimants characterizing thestdbution will be submitted to the
Commission staff and the Tax Administrator for esviand approval.

57. Wire transfers may be utilized at the discretbthe Distribution Agent to transfer approved
Distribution Payments to filers. Wire transfers Iviaé initiated by the Distribution Agent
using a two-party check and balance system, whetcebypletion of a wire transfer will
require an authorization by two members of the ribistion Agent’s senior staff. Wire
transfers will be executed in U.S. dollars, uniageed to with the Commission staff.

58. Under no circumstances will the Distributionefag its employees or its agents incur any
liability to any Person for making a distributiom accordance with the Order of the Court
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VII.

59.

60.

61.

62.

approving the distribution and the schedules ofiile Claimants, and all Persons shall be
enjoined from taking any action in contravention tbfs provision. Upon receipt and
acceptance by an Eligible Claimant of a distribmtfoom the Fair Fund, such Eligible
Claimant will be deemed to have released all claimas such Eligible Claimant may have
against the Distribution Agent, its employees, agieand attorneys in connection with the
Distribution Plan and the administration of the rFRund, and shall be barred from
prosecuting or asserting any such claims.

Post Distribution

A. Handling of Returned or Un-cashed Checks

The Distribution Agent is authorized to reisstiecks to Eligible Claimants who received a
distribution upon the receipt of a valid, writteequest from the Eligible Claimant. Such
reissued checks will be void thirty (30) days frtme reissuance.

The Distribution Agent will research and attértgp locate all Eligible Claimants whose
checks are returned to the Distribution Agent adelimerable by the USPS. However, the
Eligible Claimant has the burden of providing thistBbution Agent with any changes to
his or her mailing address. The Distribution Agerit mail a reissued check to the updated
address, subject to the time limits detailed herein

In cases where an Eligible Claimant is unablkentdorse a Distribution Payment (e.g., as the
result of a name change because of marriage oradiyor as the result of death), any request
by an Eligible Claimant or a lawful representatige reissuance of a Distribution Payment
in a different name must be documented to thefaatien of the Distribution Agent. If such
change is properly documented in the sole disaretb the Distribution Agent, the
Distribution Agent will issue an appropriately radmn Distribution Payment, subject to the
time limits detailed herein.

The Distribution Agent will make reasonableoefs to contact Eligible Claimants who were
mailed distribution checks to follow up on the stabf un-cashed checks per thresholds
agreed to with the Commission staff (other thars¢hohecks returned as “undeliverable”)
and will take appropriate action to follow up oe ttatus of un-cashed checks at the request
of Commission staff. The Distribution Agent mayssie such checks, subject to the time
limits detailed herein.
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B. Disposition of Remaining Funds

63. After the initial distribution is completed,atiditional funds still remain, the Distribution
Agent shall in consultation with Commissidafsdetermine whether it is feasible to conduct
another distribution to Eligible Claimants who negted their initial Distribution Payment,
after setting aside a reasonable reserve for téees.and expenses of administration for the
Tax Administrator and Distribution Agent. Any addital distribution from the Fair Fund
shall be conducted subject to the same procedudeliamts described for the initial
distribution, including the $16e minimis, without further Court order.

64. If, after the distribution is complete, all talsligations of the Fair Fund have been satisfied,
and funds remain in the Fair Fund, the Commissitaif,sin consultation with the
Distribution Agent, will make a recommendation b tCourt as to the disposition of the
remaining funds.

VIIl. The Distribution Agent

65. The Distribution Agent will be responsible fmiministering the Fair Fund in accordance
with the Distribution Plan. This will include, amgmther things, taking reasonable steps to
identify and contact Potential Claimants; obtainiagcurate mailing information for
Potential Claimants; establishing a website antfisgaa call center to address inquiries
during the claims process; developing a claimshi#ete; preparing accountings; cooperating
with the Tax Administrator to satisfy any tax lilfiés and to ensure compliance with income
tax reporting requirements; advising Claimants @falencies in claims and providing an
opportunity to cure any documentary defects; takintfraud measures, such as identifying
false, ineligible and overstated claims; makingedeinations under the criteria established
herein as to Claimant eligibility; advising Claintarof final claim determinations; and
disbursing the Fair Fund in accordance with thistiibution Plan.

66. To carry out the purposes of this DistributRlan, the Distribution Agent is authorized to
make and implement immaterial changes to the Digfion Plan upon agreement with
Commission staff. If a change is deemed to be nahtey Commission staff, Court approval
is required prior to implementation by amending Ehstribution Plan.

67. The Distribution Agent may extend any procetdesadline contained in the Distribution
Plan for good cause shown, if agreed upon by thar@igsion staff.

68. The Distribution Agent is authorized to entertoi agreements with institutions
(“Institutions”) as may be appropriate or necessarthe administration of the Fair Fund,
provided such Institutions are not excluded purst@other provisions of this Distribution
Plan. In connection with such agreements, thetingins shall be deemed to be agents of
the Distribution Agent under this Distribution Plan

69. The Distribution Agent will be entitled to reamsble administrative fees and expenses in
connection with the administration and distributadrihe Fair Fund (including any such fees
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and expenses incurred by agents, consultants ror plairties retained by the Distribution
Agent in furtherance of its duties). The DistrilautiAgent will invoice all fees and expenses
for the administration and distribution of the F&und on a monthly basis directly to
Commission staff.

70. In the interests of paying the administratieasftimely, distributing funds expeditiously and
conserving resources of both the Court and the $BCCommission staff is authorized to
review, approve and pay all future fees and expen$ehe Distribution Agent from the
Distribution Fund, without further application amder from the Court. All such payments of
fees and expenses shall be tracked and reportbd toourt in a final accounting.

71. The Distribution Agent may be removed at amyetiby the Court, and replaced with a
successor. In the event the Distribution Agentdiecto resign, it will first give written
notice to the staff of the Commission and the Cofiguch intention, and such resignation
will not be effective until the Court has appointeduccessor. The Distribution Agent will
then follow such instructions as such successotherCourt provides in turning over
management of the Fair Fund.

72. The Distribution Agent will retain all claimsaterials in paper and electronic form for a
period of six (6) years after approval of the fingbort and final accounting and thereafter
will transfer the documents to the Commission, pand to Commission staff direction. In
addition, the Distribution Agent will shut down thesbsite, P.O. Box and customer service
telephone line(s) established specifically for #uministration of the Fair Fund three (3)
months after the closing of the Escrow and DistidyuAccounts, or at such earlier time as
the Distribution Agent determines with concurrenEéhe Commission staff.

IX. Tax Compliance

73. The Fair Fund is a Qualified Settlement Fur@SF”) under Section 468B(g) of the Internal
Revenue Code, 26 U.S.C. § 468B(Qg), as amendedl @&hAdministrator is the administrator
of such QSF for purposes bfeas. Reg. § 1.468B-2(k)(3)(1), and shall satikytax related
administrative requirements imposed by Treas. Re@ds468B-1 to § 1.468B-Hcluding,
but not limited to:

a. Obtaining a taxpayer identification number;

b. Submitting requests for funds from the Fair Funat thre necessary for the timely
payment of all applicable taxes, making timely pawyinof taxes for which the Tax
Administrator has received funds, and filing alplpable returns; and

c Satisfying any information, reporting, or withtolg requirements in connection with
the distribution of the Fair Fund.

74. The Distribution Agent will work cooperativelyith the Tax Administrator and timely
provide requested information needed by the Tax iAditnator to meet the information
reporting and tax payment obligations of the Faindr
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75. All fees, costs and expenses of the Tax Adrmati will be paid by the Fair Fund as part
of the cost of the administration of the Fair Furddy taxes on interest earned by the Fair
Fund will be paid by the Fair Fund.

X. Fair Fund Reporting and Accounting

76. The Distribution Agent will provide to Commisasi staff, who will file with the Court, a
quarterly status report within forty-five (45) daysCourt approval of this Distribution Plan,
and will provide additional reports and quartertg@unt statements within thirty (30) days
after the end of every quarter thereafter as astdikelow.

77 Once the money has been transferred to the \Egecoount, a quarterly account statement,
in a format to be provided by the Commission stffll be submitted with the status report
by the Distribution Agent.

78. The status report and quarterly account statemid inform the Court and the staff of the
Commission of the activities and status of the Famd during the relevant reporting period,
and once funds are transferred to the Distribuigant will specify, at a minimum:

a. The location of the account(s) comprising the FFaind; and

b. An interim accounting of all monies in theHaiind as of the most recent month-end,
including the value of the account(s), all moniased or received into the account(s),
funds distributed to Eligible Claimants under tBistribution Plan, and any monies
expended from the Fair Fund to satisfy any feests¢daxes and other expenses
incurred in the implementation of this DistributiBfan.

79. The Distribution Agent will prepare a final cpand final accounting, in a format to be
provided by the Commission staff, when the Fair dc@dministration is complete. In
compiling the final accounting, the Distribution &g will coordinate with the Tax
Administrator. The Commission staff will file then&l report and final accounting with the

Court.

80. Commission staff, or other relevant party, ishiavide the Distribution Agent with any and
all account information relating to the Fair Furéitt may be required to meet reporting
obligations, including providing copies of any agnbstatements that the Distribution Agent

may request.

XI. Termination of the Fair Fund

81. Once all Distribution Payments have been natgatior voided, any funds remaining in the
Escrow and Distribution Accounts will be transferte the SEC.
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82. The Fair Fund will be eligible for terminatiand the Distribution Agent will be eligible for
discharge after all of the following have occurred:

a. Afinal report and accounting has been submitteaht approved by the Court;
b. All taxes have been paid; and
c. All remaining funds have been disposed of gs@ped by the Court.

83. Once the Fair Fund has been terminated, nbdureissue requests will be allowed and no
additional payments will be made whatsoever.

Xll. Limitation of Liability

84. The Court may amend this Distribution Plan; asikins exclusive jurisdiction over all
claims arising in connection with this Distributi®tan, including, but not limited to, claims
against the Distribution Agent asserting liabilior violation of any duty imposed by this
Distribution Plan or other Court order.

85. The Distribution Agent is entitled to rely olh @utstanding rules of law and Court orders.
The Distribution Agent will not be liable to anygrexcept the Commission on behalf of the
Fair Fund for a pecuniary loss to the Fair Fund,&oy action taken or omitted by the
Distribution Agent in connection with the Distrilbah Plan and all Potential Claimants and
Class Action Claimants will have no claims agathgt Distribution Agent, its employees,
agents, and attorneys in connection with the mistion Plan and the administration of the
Fair Fund, and will be deemed enjoined from proseguor asserting any such claims,
except upon a finding by this Court of gross neggiice or reckless disregard of duty under
this Distribution Plan.

86. The submission of the Claim Form and/or theeigcand acceptance of a Distribution
Payment by an Eligible Claimant will not affect Biigible Claimant’s rights and claims as
against any party (other than the Distribution AQemcluding, without limitation, AR
Capital, Schorsch, Block, and AR Capital’s paspasent directors, officers, employees,
affiliates, nominees, creditors, advisors and agent
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Appendix 1 — Fair Fund Plan of Allocation

This Plan of Allocation is designed to compensdigilide Claimants based on their losses on
shares of the ARCP common stock purchased or otbe@cquired at inflated prices at various
points in time during the Relevant Period due te thisconduct of the Defendants, and held
through the close of trading on October 28, 20h¢estors who did not purchase or otherwise
acquire shares of the Eligible Security during Redevant Period are ineligible to recover under
this Plan.

Eligible Shares will be calculated as follows:

Shares of ARCP common stock purchased or othemagaired on or after February 28, 2013,
including in the T3 merger, and such shares arm &etlose of trading on October 28, 2014.

FIFO Methodology: For each Claimant who made midtgcquisitions and sales of the Eligible
Security during the Relevant Period, the transastiwill be matched according to the first-in,
first-out (“FIFO”) method. The earliest sales dgrithe Relevant Period will be matched first
against any holdings at the opening of the ReleRaniod (the “Beginning Holdings”). Once the
Beginning Holdings have all been matched, or indhent that the Claimant had no Beginning
Holdings, then any further sales would be matclyadret the earliest Relevant Period acquisitions
and chronologically thereafter.

Transfers: The receipt or grant of the Eligible 8&g to the Claimant by gift, devise, inheritance,

or operation of law during the Relevant Period @ considered an eligible acquisition if the

original purchase or acquisition did not occur dgrthe Relevant Period. Such shares will be
excluded from the calculation of the Claimant’sgitlle Shares.

Pro Rata Distribution Payment: Each Eligible Claimant’s lprenary Pro Rata Distribution
Payment will be determined by dividing the Eligil#éaimant’s total number of Eligible Shares
by the total Eligible Shares of all Eligible Clainta and multiplying that fraction by the total
amount of the Net Available Fair Fund identified tbstribution. No Distribution Payment will
be made to an otherwise Eligible Claimant unlessatimount to be paid equals or exceedsi¢éhe
minimis amount of $10. After applying thegro rata distribution formula and eliminating the
Eligible Claimants with a preliminary DistributioRayment of less than $10, the Distribution
Agent will recalculate the distribution of the N&tailable Fair Fund for the remaining Eligible
Claimants pursuant to tho rata distribution formula described above to deterneaeh final
Distribution Payment.
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